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New England September 26,

U.S. Environmental Protection Agency
Olfice of Regional Counsel
One Congress Streeto Suite 1100
Bostou, MA02ll4-2023
Phone: (6fD 9f8-f148
Fax: (617) 918:1029

PLEASE DELIVER TO:

Eurika Durr
Clerk, EPA Environmental Appeals Board
(202\233-0r2r

From: Samir Bukhari
Attorney, Ollice of Regional. Counsel
EPA, Region I

RE: Joint status Report and rhird Motion to Extend stay of tbe proceedings
Town of North Attleborough Wastewater Treatment Facility
NPDES Appeal Nos. 07-02 and 07-04
NIPDES Pormit No. MA0l0f036

Original wilt follow via tr'irst Ctass Mait.

Date:
2007
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UNITED STA1ES ENVIRONMENTAL PROTECTION AGENCY
FEGION 1

1 @NGRESS STHEET, SUITE 11OO
BOSTON, MASSACHUSETTS 021'14.2023

September 26, 2007

VIA FACSIMILE AI\D FTRST CLASS MAIL

U.S. Environmental Prorection Agency
Environmeotal Appeals Board (MC I 1038)
Atkr: Eurika Dun, Cle,rk of the Board
Ariel Rios Builrling
1200 Pennsylvarda Avenue, NW
Washiryton, DC 20460-0001

Re: Joint Status Report atrd Third Motisn to Extend Stay of the Proceedings
Town of Nortb Attleborough Wa$tewater Treatment Facility
NPDES Appeal Nos. 07-02 and 07-04
NPDES Permit No. MA0101036

Dear Me , Durr:

In connection with the above-referenced permit appeals, please find enclosed for
docketing and review by the EPA Environmental Appeals Board an originally executod
copy of a Joint Status Report and Th.ird Motion to Extend Stay of Proceedings, as well as
a Certilicate ofService. The Region has provided five additional papsr copies.

If you should have any questions" pleaso do not hesitate to contacl me at 617-918-
1095.

Assistant Regional Counsel
Office of Regional Counsel
US EPA-Region I

Enclosures

aai

Recipients Listed on Enclosed Certificate of Servioe
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Town of North Attleborough )
Wastewater Treatment Facility )

)
MDES PermitNo. MA0101036 )

P.A3/At

BEFORI, TTIE ENVIRONMEMAL APPEALS BOARI)
UNITED STATES ENVTRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.

ln the Matter of:

NPDES Appeal No. 07-02
NPDES Appeal No. 0?-04

)
)
)

' JOINTSTATUSREPORTAND
THrRp.MgTroN Tg_.EXTEr\p Tr{E STAY oF PROCEEDINGS

BACKGROIJND

By order dated June 21, 2007, the U.S. EPA Environmental Appeats Boaril

('tsoard") stayed proceedings in the above-captioned matter until September 28, 2007,1o

allow the parties !o explore the possibi lity of settloment. Jea Second Order Staying

Proceedings and Order Scheduling Status Conference. By such date,,U.S. EpA Region I

('t-egion') was direotod to respond to the petitions for rsview of the permit filed by the

Town of North Attleborough ("Town') and the Rhodo Island Deparrnent of

Environmental Management ("RI-DEM').

On August 15, 2007, the parties participated in an EAB status conforence to

update the Board on the progress of settlemont discussions. The Town and N-DEM each

concurred with the Region's assessment rhat the parties had toached an agreement in

principle with respoct to the nutriffit issues on appeal, but that the agreement was

contingent on RI-DEM wlthdrawing its challenge to the metals limits in ths permit. ̂ tee
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Transcript of August 15,2007, EAB Status Conference at 5-9, 12 and 16. Several weeks

after the status conference, RI-DEM notified the Region and the Town that it would be

prepared to drop its challenge to the metale limits in order to seftle the outstanding

petitions for review. RI-DEM cautiouod tha. t its offer depe,nded 9n the linrits for

phospho,nrs and ninogen being subject to a reasonable compliance schedule.l

crlorrNDs FOR CONTINUANCE OF STAY

In light of the progress made toward final settlement, the parties believe that the

pecrding appeals can be satisfactorily resolved without further litigation. In accordance

with tho termrs of the settlemernt agreement" EPA heroby notifies the Board that it inte,nds

to vi/ithdraw the contested phosphorus effluent limir pursuant ro 40 C.F.R. $ 124.19(d)

and to modify the permit to iuciude a phosphorus limit of 0,I mg/I. The modified peanit

wiil bo subject to public notice and comm€nt. Upon the effective datp of the pennit

modification, or as soon as possiblo thereafter, the Town and N-DEM agree to withdraw

their petitions for review before the Boartt and join the Region in motioning the Board to

disrriss the above-referenced appeals in their entirety,

In the inlerests ofjudicial economy and to cousewe rcsources, the parties believe

' The Nodh Attleborough WWTP will trot be iblc to iEtrnediately achieve the new efflueur limitatious for
phosphorus and ninogen Io this casc, EPA canrcot include a compliance schedule to mcct th€ total
nitrogtn limit ia the permit- compliance schedutes !o mect watcr quality-based efrluent limits may bc
included in permja ody wherr thc statc's water quality stanclards clearly euthorize such scheclules. The
totEl nitsogsn limit is based on Rhode Island's water quality standards. ilhode Island's suirdards, i! turn, do
not allow for scheddes i! Pqndts. wlile a €ch€dule for phospborus could bc inclurled iu the p.irif *r.ut
rre msny ovcrlappiog iEsues related to lhe plarning, design aad coastustion ofthe necessary upFadcE to
meet the limits for phosphoms and aitrogcn. In tight ofthese overlapping issues aad the faci uai spA,
callotiaclude a schedule for niuogeo ia ttr pormit itssf, tf* Utenas to inolude s ressonable corapliance
schedule to me€t borh rhe phosphonu and nifiogen lLni6 in a sepBrate adminiitrEtive order. Such a
schedule will be developed in consultariou with the Town and RI-DEM over the ncxt 90 days and will be
{irnlized prior ro issruucc of &e final permir rnodificerion. Thc Town has already proposed a conpliance
schcdulc, which is unde' considersrioa by both &e Regio4 and N-DEM an<I whi"h apfears promiding.
AccordingJy' it is expcctcd that this iseue will be rasolvcd expeditiously and to rtre sjtisfacti;n ot aU 

-

panies.
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a continuancc of the stay for 120 days is wananted to implement the settlement through a

permit modifioahon. The 120 day stay will allow su{frcient time to accommodats tho

following steps trecessary to Fnaot the seltl€ment: (i) negotiation of a mutually

satisfactory administrative compliance schedule to mEet the nulrient timits; (2)

preparation of a draft permit and fact she6t in accordance with 40 C.F,R. $$ 124.6 and .8,

respectively; (3) a 30 day public comment period, as required by 40 C.F& $$ 124, l9(d)

and .10(b); (4) consideration of comments, if any, submitted on the dra$ modifi.cation

and preparation of a response; and (3) a 30 day period to ensure that no appeais ofthe

modification are filed.2

RELIETREOI]ESTED

:

Accordingly, the parties respectfully request that the Board conrinue the existing

stay ofproceedings in this matter for an additional 120 days.3 Ifat any time during the

stay it appaa$ that the prospects for settlernent of this mattef.have materialty dimiuislred,

the parties will promptly iuform the Board of that fact and suggest an alternative course

of action.

P . W A 7

' Thc Regron has no way to accuralely predict wheiher oie modification will be appeoled by a party that is
not subject b the setlenent agleomeDr. The Region docs not expect an appeal from any partytlui
comrpued on the drafl perui! which included the two peririooen, a Masiichusetts' staf agency aud Save
the Bay (the latter commended EPA for ircluding a uitogen timit in Ure permit). The Rcgioi's response to
an appeal, ifany, will depend ol the party invotvod and the nanrrc ofthc-appcal.

r Petitiouers, tbough their respective counsel, havc iafrrrrerl the Regiou thar rlrey asscnt to this Joint Status
Report and Thircl Motion ro Exrend the stsy ofProceedings and have auftorizdd thc ncgion to 6le it oo irs
bchelf,
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Respectfu lly submitted,

Assisturt Regional Counsel
US EPARegion I (RAA)
One Congress St. - Suite 1100
Boston, MA 02114-2023
Phonq (617) 918-1095
Fax: (617) 918.0095

Datetl: Srytemb q 26, 2007

SamirBukhari, Esq.
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In the Matter of:
Town of North Aftleborough Wastewater Treatnent Facility
NPDES Appeals Nos. 07-02 and 07-04

CERTIFICAT3 OF SERVICE

I, Samir Bukhari, hereby certifo that copies of a Status Report in connection with above-
referenoed appeals were sent on September 26,2007 to the following pensons in the
mauner described below:

P.A?/@7

By Facsimile
Original by First Class Mail

Copy by First Class Mail

Dated: Septemb er 26, 2007

Eurika Dun, Clerk of the Board
Environmental Appeals Board (MC I l03B),
U.S. Environmental Protection Agency

Ariel Rios Building
1200 Pennsylvania Avenue, N.W.

Washington, DC 20460-0001

Jeffrey T. Blake, Esq.
Kopelman and Paige, P,C.
l0l Arch Street
12th Floor
Boston, MA 021l0-l109

Susan B. Wilsou, Esq.
Rhode Island Department of Bnvironmental

Management
Office of Legal Services.
235 Promenade Street, 4rn Floor
Providence, RI 02908-5767

Samir Bukhari, Esq.
Office of Regional Counsel
USEPARegion 1(RAA)
One Congress St - Suite 1100
Boston, MA 02114-2023

TOTNL P. E?


